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Executive Summary

Purpose, objective and audience

Research Report
October 2022

This research report is a part of the Protecting Rohingya Refugees in Asia (PRRIA) project. The report critically assesses the risks and
needs of Rohingya refugees in Bangladesh and Southeast Asia across three thematic domains: protection, human trafficking, and
human smuggling. The research draws from three national contexts: Thailand, Malaysia, and Indonesia.

The research explores the following questions:

What is the regional and national policy landscape for

refugee protection, anti-smuggling, and anti-trafficking?

What are the risks and opportunities in these domains?

RQ1.1: What are the drivers of Rohingya exodus from Myanmar
and Bangladesh and the risks of smuggling and trafficking that
people face?

RQ1.2: What are the regional Southeast Asian frameworks and
mechanisms for anti-smuggling, anti-trafficking, and refugee
protection, respectively?

RQ1.3: What are the national-level policies and laws in place
in Indonesia, Malaysia, and Thailand, and how accessible are
these protections to the Rohingya?

RQ1.4: What is the alignment of these policies and approaches
with international/global frameworks and commitments?

RQ2.1: At the policy level, what is the intersection of refugee
protection, anti-smuggling, and anti-trafficking?

RQ2.2: In terms of implementation, what is the coherence of
approaches to refugee protection, anti-smuggling, and anti-
trafficking at the regional and national levels?

RQ2.3: What are key policies/mechanisms that have had mutually
reinforcing (complimentary or cumulatively positive) outcomes
for Rohingya refugees?

RQ2.4: What are the barriers, gaps, and redundancies at the policy
level that hinder protection access and outcomes for Rohingya
refugees?

Thisreportaimsto support PRRiA project partners, national and regional governments, UN agencies, non-governmental organisations,
civil society actors, and donors in identifying, understanding, and addressing protection risks and needs of Rohingya refugees through
variousframeworks.

Methodology

This research engaged a qualitative approach involving primary and secondary sources, including a substantial desk review, key
informant interviews, and a validation workshop with PRRIiA project partners. The RT reviewed 255 secondary documentation
sources and completed 11 key informant interviews at regional and national levels across Thailand, Indonesia, and Malaysia. The
research employed a combination of analytical approaches drawn from Applied Policy Research (APR). Findings were triangulated
and validated across diverse sources to the extent possible to avoid bias in the evaluative judgement.

Conclusions

The research presented 26 findings. Through close consultations between the RT and PRRIA project partners, these findings informed
the development of a series of conclusions and recommendations. The primary conclusions are:

Conclusion 1: Smuggling networks enable Rohingya to leave deteriorating living conditions in Myanmar and Bangladesh and seek
access to social services and economic opportunities in host countries.

Conclusion 2: An important catalyst in the adoption and architecture of national protection policies are the ASEAN Declaration
on the Rights of Children in the Context of Migration, the ASEAN Convention Against Trafficking in Persons, and respective Plans
of Action.

Conclusion 3: National governments have the responsibility to address protection needs by establishing clarity between smuggling
and traffickingincluding through stronger policies with consistent messaging,implementation, and enforcement.

Conclusion 4: Civil society actors and stakeholders are limited in advocating for change in national governments due to power
imbalances in partnerships, barriers to resources, and lack of political will.

Conclusion 5: The lack of national rights that recognise and safeguard refugee status is a fundamental barrier to protection in
Thailand and Malaysia. Across the region, national governments must continue to address restrictions on work for refugees and
access to basic services.
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Key takeaways

Afull set of research recommendations are in the Recommendations section. Key research takeaways are as follows:

For Donors:

»  Support the design and implementation of multi-year, multi-stakeholder regional responses that include commitments
to international protection standards, effective accountability mechanisms, equitable distribution or responsibility, and
predictable resources for refugee communities and host governments.

> Increase support to origin country governments (i.e., Bangladesh) and organisations to strengthen refugee management
services and mechanisms.

»  Encourage the Governments of Thailand, Indonesia, and Malaysia to integrate protections into anti-trafficking policies,
codify legal status and work rights for refugees, and improve resourcing to trafficking victim screenings and protection
services.

For Host Governments:

»  Explore minilateral approaches to refugee protection that promote coordination, resource sharing, protection outcomes,
and accountability.

» Engage in a whole-of-society approach comprising civil society organisations, refugee and host communities, donors,
and UN agencies, to develop national policies that recognises the legal status of refugees and enables them to access
social services and economic opportunities.

For Regional Bodies:

»  Prioritise the development of a regional ASEAN refugee protection framework to supersede national protection responses
grounded in anti-human trafficking laws, shifting humanitarian policies, migration management, and recognition of
international obligations.

»  Align anti-human trafficking and refugee response laws, policy frameworks, and approaches to ensure survivors of
trafficking, including Rohingya, have effective access to national and international refugee protection mechanisms and
available durable solutions.

»  Ensure asylum seekers and recognised refugees have effective access to national human trafficking screening processes,
protection, and rehabilitative and other support services.

For Civil Society:

» Improve communication and coordination across organisations serving survivors of human trafficking and refugee
communities to strengthen mutual recognition of trafficking indicators and refugee claims, scale up referral mechanisms
forservices available to personswho are both survivors and refugees, harmonise or reinforce advocacy where appropriate,
and share best practices.

> Leverage existing ASEAN structures, (e.g., ASEAN Intergovernmental Commission on Human Rights and thematic
working groups) to integrate refugee protection into regional discussions. Specific thematic areas to focus on would
include human rights, human trafficking and smuggling, transnational crime, irregular migration and labour mobility,
and education.

For International Organisations:

» Advocate at the national level with government and private sector actors to promote and recognise legal status and work
rights for refugees.

»  Support national governments to build capacity at the subnational level on trafficking screening, victim identification,
and protection services.

> Invest in partnerships with civil society organisations and ensure there is meaningful participation, balance in decision-
making, and equitable sharing of resources.
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1. Introduction

Through MMC Asia and the Pacific, DRC commissioned Technical Assistance to Non-Governmental Organizations (TANGO)
International, a research and evaluation company, to conduct this research. The research process took four months, between June
and September 2022.

1.1 Research Scope

Purpose of the research

The purpose of this research is to support PRRIA project partners and other actors with identifying, understanding, and addressing
protection risks and needs of Rohingya refugees in Bangladesh and Southeast Asia. The research explores Bangladesh and Myanmar
as origin countries and examines the drivers, risks, and routes of Rohingya movement to Thailand, Indonesia, and Malaysia.

The overall aim of the research is to critically assess the risks and needs of Rohingya refugees in Bangladesh and Southeast Asia across
three thematic domains, with particular focus on the national contexts of Thailand, Malaysia, and Indonesia. The three domains are:
protection; human trafficking; and human smuggling.

Research objectives and questions

Research Objectives. Four overarching objectives guide this research:

e  Objective 1: Clarify the intersection of refugee protection and the smuggling and trafficking of Rohingya refugees in Southeast Asia and
Bangladesh.

e  Objective 2: Identify and analyse national and regional refugee protection, anti-smuggling and anti-trafficking laws, mechanisms, and
frameworks.

e  Objective 3: Identify and assess the gaps in knowledge, policy, and responses between Rohingya protection, smuggling and trafficking
domains in order to capitalise on mutually reinforcing outcomes.

e  Objective 4: Provide recommendations for policy and advocacy messages for key actors, including host governments, regional bodies,
civil societies, and international actors, to advance fundamental protection outcomes! for Rohingya refugees.

Research Questions. The RT structured the research questions (RQs) into two parts:

Part 1 aims to develop understanding on refugee protection, anti-smuggling and anti-trafficking frameworks and policies for Rohingya
refugeesin Bangladesh and Southeast Asia. It reviews the policy landscape at the national leveli.e., Thailand, Indonesia, and Malaysia.

Part 2 assesses the risks and opportunities emerging from the policies and outcomes detailed in Part 1. It focuses on assessing gaps
at the policy and implementation levels, which need to be addressed to improve outcomes of Rohingya refugees in the context of
protection, smuggling and trafficking. Both parts and final RQs are below in Table 1.

During the inception phase, the RT performed a feasibility assessment to determine the breadth and depth in which it could address
the RQs presented in the terms of reference (ToR). The feasibility assessment (see Appendix 7: Feasibility Assessment) looked at the
availability of secondary information and the resource limitations to primary data collection. The RQs align with those listed in the
final inception report (see Appendix 10: Inception Report) and ToR. A full research matrix, with corresponding methods and APR
category is in Appendix 2: Research Matrix.

1 In the context of this research, protection outcomes for Rohingya refugees include access to, and availability of, protection, education,
healthcare, shelter, adequate food and nutrition, sustainable livelihoods, and durable solutions.
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Table 1. Research parts and questions.

Part1 Whatis the regional and national policy landscape for refugee protection, anti-smuggling, and anti-trafficking?

1 What are the drivers of Rohingya exodus from Myanmar and Bangladesh and the risks of smuggling and trafficking that
: people face?

1.2 What are the regional Southeast Asian frameworks and mechanisms for anti-smuggling, anti-trafficking, and refugee
: protection?

13 What are the national-level policies and laws in place in Indonesia, Malaysia, and Thailand, and how accessible are
: these protections to the Rohingya?

1.4 What is the alignment of these policies and approaches with international/global frameworks and commitments?

Part2  What are the risks and opportunities in these domains?

2.1 At the policy level, what is the intersection of refugee protection, anti-smuggling, and anti-trafficking?

2.2 In terms of implementation, what is the coherence of approaches to refugee protection, anti-smuggling, and anti-
: trafficking at the regional and national levels?

2.3 What are key policies/mechanisms that have had mutually reinforcing (complimentary or cumulatively positive)
: outcomes for Rohingya refugees?

2.4 What are the barriers, gaps, and redundancies at the policy level that hinder protection access and outcomes for
: Rohingya refugees?

The presentation of research findings in the report follows the key RQs under each part. Part 1 Findings aim to build understanding
around the refugee protection, anti-smuggling and anti-trafficking frameworks and policies for Rohingya refugees in Bangladesh and
Southeast Asia. To this end, it reviews both the national policy landscapes in Thailand, Indonesia and Malaysia and implementation
- or lack thereof - of those policies.

Part 2 Findings assesses the risks and opportunities emerging from the policies and outcomes detailed in Part 1. It focuses on
identifying and assessing gaps at the policy and implementation levels, which should be addressed to reduce risks of smuggling and
human trafficking and improve protection outcomes for Rohingya refugees.

Together, Part 1 Findings and Part 2 Findings inform the Conclusions and Recommendations sections. Recommendations focus on
developing key policy and advocacy messaging around the research domains, at the policy and implementation levels.

1.2 Methodological Approach

Theresearch followed the inception report methodology, presented in fullin Appendix 10: Inception Report. Data collection was remote,
with emphasis on qualitative data collection and an extensive review of secondary information. The RT analysed and triangulated
data with a range of policy, academic and programme documentation. See the Data collection methods and Data analysis sections for
more information.

The research included a combination of employed analytical approaches found in APR, where the RT used qualitative approaches to
bridge different objectives. APR divides objectives into four categories: contextual, diagnostic, evaluative and strategic. These four
categories helped frame the lines of inquiry used in this research. To keep within the research scope and parameters, the research
focused primarily on the contextual and strategic categories and drew, when appropriate, from the diagnostic and evaluative
categories. See Appendix 9: Applied Policy Research Approach for examples of APR categories and lines of inquiry.
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Data collection methods

The RT utilised two methods for this research, namely: document review and key informant interviews (Klls) (see Appendix 10:
Inception Report).

Document Review. The RT led a structured review of all available secondary data and analyses. The researchers obtained documents
through systematic search functions administered on Scopus, ReliefWeb, Google Scholar, and United Nations (UN) databases. In
total, the RT reviewed 255 secondary data sources including organisation and government reports, peer-reviewed literature, UN body
reports and briefs, credible media, and internal documentation key informants shared. The RT conducted iterative desk reviews to
ensure areas of inquiry and thematic areas were up to date. A breakdown of the desk review is in Table 2 below; the overall documents

cited for this research can be found in Appendix 11: References.

Table 2. Breakdown of documentation reviewed.

Documentation type Examples of documentation Number of Documents reviewed
1  Peer-reviewed literature Academic literature 45
2 Lawsand policies ASEAN, government, UN 30
3  Pressreleases and news media Government, private, UN, I/NGO 72
4  Reports Government, UN, I/NGO 78
5  Websites UN, I/NGO 30
Total: 255

Remote Kills. The RT used one consolidated topical outline with main topics and sub-topics to explore relevant themes in depth,
probe for more information on issues when relevant and focus on topics in which Key Individuals (KIs) were knowledgeable and
experienced. Please refer to Appendix 3: Data Collection Tools for the full topical outline and corresponding lines of questioning.

The RT conducted 11 remote semi-structured interviews with key informants via Microsoft Teams. Klls were conducted with country
level stakeholdersin Thailand (three Klls), Indonesia (three KllIs), and Malaysia (three Klls), and at the regional level (two Klls). National
level stakeholders supplied key insight into the regional context of the research domains. Key informants included representatives
from UN agencies, international non-governmental organisations (INGOs), civil society organisations (CSOs), and researchers who
had knowledge in one or more domains at the national and regional levels. A summary of key informants contacted and interviewed
is below in Table 3, and a detailed listing of individuals interviewed is in Appendix 4: Listing of Key Informants.

Table 3. Summary of primary data collection activities completed.

Kil level Number of Persons contacted Number of Requests made Number of Klls completed
1 Thailand 6 10 3Klls
2 Indonesia 8 11 3Klls
3 Malaysia 7 12 3Klls
4 Regional 2 2 2Kl
Total: 23 individuals 35 requests 11 Klis
Sampling

During the Inception Phase, the RT consulted national experts to develop a longlist of relevant stakeholders as a preliminary sample
frame. The RT initially selected 12 national level stakeholders from this list, selecting an added three stakeholders in Thailand, five in
Indonesia, and three in Malaysia as the research progressed. Due to a high non-response rate from stakeholders in Malaysia and at the
regional level, MMC developed and shared a new list of key informants from which the RT completed five KlIs.

The RT applied purposive sampling in selecting the key informants. This involved selecting key individuals or stakeholders at the
regional and national levels who were knowledgeable about, or had experience with, refugee protection, anti-smuggling frameworks,
and/or anti-smuggling frameworks and outcomes specifically for Rohingya refugees. The RT selected individuals based on relevance
to research thematic areas, insight at national and regional levels, working knowledge and insight towards answering the RQs, and
diversity of representation across the total sample (e.g., diverse institutions, roles).
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Data analysis

The qualitative data analysis endeavours to define, categorise, explain, explore, and map. The RT reviewed documents and
interview data against the research questions and emerging trends. During regular meetings, the RT discussed progress in analysing
data to fine-tune areas of inquiry, assess saturation in thematic areas, and advance the formulation of findings, conclusions, and
recommendations.

The following internal analytical approaches were used for this research:

A. Thematic analysis of the document review, which was ongoing throughout most of the research timeframe. The RT reviewed
documents against pre-identified markers associated with the RQs, the thematic focus areas, and emerging hypotheses.

B. Matrix-based approach to qualitative analysis. All data collected through remote Klls were organised for analysis using a
matrix approach, which is a proven method of organising data entry and facilitating analysis of qualitative data. Responses from
participants were triangulated between Klls to cross-check the reliability of information and to identify differences in perception
between groups based on roles, functions, and activities the individuals or groups are involved in. Based on the research matrix,
themes were found through deductive analysis. Inductive analysis enabled for new or unexpected themes that emerged from the
data collection and analysis process.

C. Triangulation, sense-making, and validation of analysis results. Triangulation occurred when multiple information sources
provided insights on the same theme. From the start of the data collection phase, the RT organised weekly triangulation and
sense-making team meetings to review analytical progress and discuss highlights and emerging themes. For every RQ, the RT
drew upon findings across the data sources (e.g., Klls, documentation), and determined where there was agreement in the data
versus mixed results. All key findings and conclusions in this report are thus based on triangulated results across data points.

The RT systematically reviewed all known sources pertinent to each RQ and looked to present a robust evidence base for each finding,
recommendation, and conclusion presented. Where data and information were sparse, unclear, conflicting, or inconclusive, the team
consulted relevant documents and stakeholders to obtain a clearer picture or explain why these data limitations and validity issues
may exist.
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This section discusses research limitations and the procedures used to best mitigate those limitations.

Table 4. Limitations to the research.

Limitation

Lack of
regional
levelKlls

No Klls
conducted
in Myanmar

Kis had
more
insight on
protection
than AT/AS
domains

Affected
population
groups not
included in
Klls

Broad
research
scope

Limited
budget and
timeframe

The RT required primary data to connect
policies to implementation, and to identify
risks and opportunities in implementation.
However, they faced challenges in
scheduling interviews with stakeholders
most knowledgeable on regional-level
affairs. Multiple stakeholder candidates
with insight on regional bodies i.e., ASEAN
were unable to take part in Klls due to
restrictions imposed by supervisors. This
resulted in fewer Klls completed than
planned and presented constraints in
addressing certain research questions.

The research did not conduct Klls with
stakeholders in Myanmar.

Most stakeholders interviewed provided
greater insights on refugee protection than
on anti-trafficking and anti-smuggling.

The RT did not conduct KlIs with affected
population groups i.e., Rohingya refugees,
or survivors of trafficking and smuggling,
resulting in the absence of primary data
from these populations.

The scope of the research was wide
and resource limitations hindered a full
detailed inquiry into all areas.

While not direct constraints, limited budget
and time framed the research design
with necessary trade-offs in depth of data
collection and analysis.

Mitigation measures

During the inception phase, the RT conducted a feasibility assessment
on the research scope and determined potential difficulties in
scheduling Klls with regional key informants (see Appendix 7: Feasibility
Assessment). To this end, the RT deepened its literature review to
increase coverage of regional research themes and areas; added extra
questions to the topical outline targeting regional themes, employing
regional lines of inquiry during all KlIs; expanded Kl selection to the
extent possible within study parameters; requested a supplementary
list of stakeholders from DRC; extended the data collection timeframe
by two weeks to conduct additional Klls; sent numerous requests and
reminder messages to Kls; and facilitated a workshop with PRRIA staff
to inform the analysis, conclusions, and recommendations.

The research scope and design explored the Rohingya refugee
protection and anti-smuggling/trafficking context through a national
review of Thailand, Indonesia, and Malaysia. The RT conducted a
literature review on Bangladesh and Myanmar as it relates to these
three national level countries. The RT conducted one Kll in Bangladesh,
and national key informants were knowledgeable of the drivers of
Rohingya movement out of Myanmar and Bangladesh, as well as the
risks refugees face from the origin to destination countries.

The RT held consultations with national experts to identify additional
candidates with knowledge on anti-trafficking/smuggling, and
conducted further review and analysis of secondary documentation,
totalling over 250 sources.

The research design accounted for the absence of Klls with affected
population groups and focused more on the policy and institutional
level. The RT leaned heavily on existing secondary data and information
sources from previous/other engagement with these groups.

As shown in Appendix 7: Feasibility Assessment, the RT conducted
a feasibility assessment during the inception phase to tailor the
proposed scope of the research.

The RT focused on all research criteria and endeavoured to answer
all questions to the extent possible. However, some questions were
prioritised and had deeper levels of analysis with others being a light-
touch approach.

Ethical considerations

The research prioritised the anonymity and confidentiality of the participants involved in this study. The RT conducted all
interviews in confidentiality and with the consent of participants before beginning. Raw data and information from internal
analytical processes was anonymised before use and only core TANGO team members could access primary data. After
completion of this research, the RT preserved de-identified primary data in an encrypted storage space accessible exclusively
to core TANGO staff who worked on this study. Given the continued presence of COVID-19, all data collection activities occurred
virtually. Further information on ethical considerations applied throughout the research are in Appendix 10: Inception Report.
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2.Subject of the Research

2.1 Concepts and Definitions

Since the 1960s, a mix of factors have driven the displacement of over 1.6 million ethnic Rohingya passing through, or settling in,
Bangladesh and Southeast Asia.%® While en route to a destination country, Rohingya protection needs increase amid minimal access
to basic services. Risks of arrest, smuggling, and trafficking compound vulnerabilities. When Rohingya reach and enter a country, for
temporary or long-term stay, vulnerabilities continue in the absence of legal identity recognition and protection. More than 900,000
Rohingya from Myanmar live in Bangladesh.* Key transit and host countries include Thailand, Malaysia, and Indonesia.

As of July 2022, Malaysia hosted over 105,000 (registered) Rohingya.>¢ Estimates for the total number of Rohingya residing in Thailand
and Indonesia are unavailable, as organisations such as UNHCR and IOM report on the number of refugees by origin country, but do
not provide specific counts for the Rohingya. These three nations have diverse socio-political and geographic factors affecting both
the acceptance of, and support to, Rohingya refugees, and the role they play as regional and international actors. Their national
policies and human rights frameworks can likewise support the needs of Rohingya refugees - or create and reinforce barriers to
improved protection outcomes.

Understanding the protection policy landscape in these countries and the intersection between anti-smuggling and anti-trafficking
laws, mechanisms, and frameworks outside of national borders is thus crucial to tackling protection issues of Rohingya living in and
migrating to these countries. Addressing these gaps are a diverse network of international and governmental actors, NGOs, and civil
society organisations (CSOs). Through collaboration and independent operations, these actors engage in legislation, interpretation,
and implementation of protection policies for Rohingya refugees.

Refugee protection

International Frameworks. According to the 1948 Universal Declaration of Human Rights, everyone has the right to seek and to
enjoy in other countries asylum from persecution.” This declaration is soft law, and not legally binding. However, the 1951 Convention
relating to the Status of Refugees (1951 Convention) and its 1967 Protocol relating to the Status of Refugees (1967 Protocol) legally
affirm this right, as well as subsequent protections.

The 1951 Convention defines a refugee as ‘someone who is unable or unwilling to return to their country of origin owing to a well-
founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group, or political
opinion.® This definition has been the legal standard since articulation. An asylum seeker is an individual who submits a claim to a
state or appropriate authority to be recognised as a refugee.®

The 1954 Convention relating to the Status of Stateless Persons further filled protection gaps for refugees such as Rohingya, who are
not recognised citizens by any sovereign state.

Perthe 1951 and 1954 Conventions, arefugeeisanindividualin need of international protection due to well-founded fear of persecution
in the country of origin or habitual residence.!* However, none of the countries reviewed here is a signatory to these Conventions,
and the legal status for refugees falls under state jurisdiction.’* Refugees in countries that are not party to the 1951 Convention or
1967 Protocol but qualify for protection through the United Nations High Commissioner for Refugees (UNHCR) mandate are known as
mandate refugees.*? The term ‘refugee’ has greater might in nations that recognise refugees as a political status and grants refugees’
access to state rights. International and regional agreements in Southeast Asia and Bangladesh emphasise the need for refugee access
to shelter, food, water, medical care, education, and protection from abuse and exploitation.**

The 1951 Convention articulates roles that signatory states and UNHCR should play in corporal and legal refugee protection once
refugees enter a state. State engagement should result in local integration within the host country; refugee resettlement in a third
country; or voluntary repatriation to the refugee’s country of origin or habitual residence. In a key provision, the 1951 Convention
stipulates that states must refrain from ‘refoulement, defined as expelling or returning ‘a refugee in any manner whatsoever to the
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frontiers or territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a
particular social group or political opinion.”**

The principle of non-refoulement acts as international customary law, meaning states that are not party to the 1951 Convention
must nevertheless adhere, superseding national legislation.'>® Per customary international law, in cases where refugees choose
repatriation, the country of asylum and the country of return must work with UNHCR to ascertain the voluntary nature and safety and
dignity of the return.t7-18

Neither Bangladesh, Myanmar, Thailand, Malaysia, nor Indonesia are signatory to the 1951 Convention. In these states, national
policies dictate protections, or lack thereof, for refugees.

National Policy. National policy surrounding refugees demonstrates mixed outcomes within and between Thailand, Malaysia, and
Indonesia. Some policies facilitate levels of protection, rights, and local integration, while others codify a priority of repatriation or
resettlement. The state’s framing of Rohingya migration as a humanitarian issue, one of national sovereignty or, similarly, an issue of
economic and national security further shapes approaches to border governance and refugee protection.

Grounded in their identity as predominantly Muslim nations, Indonesia and Malaysia have taken ad hoc humanitarian stances on
the unfolding crises in Myanmar to end state-led conflict and restore democratic principles.t® Nonetheless, the onset of COVID-19
contributed to an increase in public xenophobia and protectionist policies in these countries. Malaysia, Thailand, and Indonesia are
at the forefront of Rohingya reception and management when contrasted with other Association of Southeast Asian Nations (ASEAN)
countries.?? However, all lack legislation on refugee protection or paths to long-term integration of Rohingya.?

Bangladesh is a major host of Rohingya but is not a member of ASEAN. Enforcement of ASEAN policy over Bangladesh, as a country of
Rohingya departure, is negligible. The lack of legal recognition as refugees also curtails Rohingya protection. Creative terminologies,
like ‘Forcibly Displaced Myanmar Nationals in Bangladesh’, allows for the circumvention of international agreements and procedures.
Thailand, similarly, does not provide legal status to Rohingya refugees, although it is notably developing a National Screening
Mechanism (NSM) to improve identification of and support to those with ‘Protected Person’ status, including to some asylum seekers
and refugees.?? The Standard Operating Procedures for the NSM are pending approval from the Thai Cabinet, however. It is unclear
whether Rohingya will qualify as Protected Persons under the NSM.%

Indonesia, Malaysia, and Thailand have argued against allowing Rohingya to enter, citing national sovereignty and security.? While
subject to international customary law, sovereignty enables a state to exercise authority over all persons in its territory. This includes
granting asylum or expelling individuals seeking it.>* Framed through a national-security lens, national authorities posit that allowing
refugees to stay long term threatens national safety as it may increase pressure on local resources.? To this end, emphasis on providing
refugees with temporary stay in discourse, policy, and implementation is seen as a way to maintain social cohesion. Governments that
enable long-term stay for refugees may risk inciting politicised public backlash and in specific cases, inter-ethnic conflict.?”-2

National policy approaches and rhetoric reflect national and regional crises. Unemployment during the 1997 Asian Financial Crisis
doubled in Malaysia and Thailand, and tripled in Malaysia, resulting in short term national labour policies that favoured citizens
and sought the expulsion of ‘irregular’ migrants.?® Some reports suggest that the governments of Malaysia and Thailand blurred
the distinction between people qualifying as refugees under international law and irregular migrants, executing crackdowns and
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deportations of both groups.3 3 32 In Thailand, for example, the government called for the return of one million irregular migrants,
expelling about 250,000 irregular migrants - mostly from Myanmar - by July 1998.3 In Malaysia, the government announced the
repatriation of nearly one million foreign workers by August 1998. Malaysian law enforcement raids and ID checks increased in
frequency, as did the severity of penalties for citizens convicted of helping irregular migrants enter or stay in the country.

National governments have likewise used national sovereignty justifications since the onset of COVID-19 to introduce restrictive
migration policies that obstruct the movement of Rohingya. Though boat pushbacks have occurred over several years, the COVID-19
pandemic has served as a basis to increase pushbacks and arrest and detention of undocumented migrants, as well as impose
restrictions on assistance.®

Xenophobia and misconceptions about refugees grew with the spread of the virus.®®3" In Malaysia, the Prime Minister and former
Senior Defence Minister, Ismail Sabri, alleged that refugees and undocumented migrants were transmitting COVID-19.% Petitions
calling for the deportation of refugees flooded Malaysian social media, while online comments in Thailand used racist stereotypes
and nationalistic language to attack Rohingya and other Myanmar refugees.

Detention Policies and Procedures. In Thailand, Malaysia, and to a lesser extent, Indonesia, governments recognise Rohingya as
irregular migrants, or individuals crossing borders through channels outside the purview of state laws, regulations, or international
agreements.*! As such, they are subject to detention and arrest under immigration policies that treat undocumented individuals
as illegal immigrants. Mandate Refugee Status Determination (RSD) procedures are inconsistent and ineffective in these countries.®
UNHCR in Indonesia and Malaysia conduct screening procedures to identify Rohingya refugees and asylum seekers, however UNHCR
cannot access or conduct RSD with individuals in immigration detention centres (IDCs).* In Indonesia, Rohingya identified by UNHCR
as refugees or asylum seekers receive access to available government, UN, and I/NGO protections and ‘Alternatives to Detention
(ATD)’ - policies and practices that prevent the unnecessary detention of persons for reasons relating to their migration status.* As
discussed in the National policy and response section for Thailand, the Thai government does not recognise UNHCR RSD, and only
some Rohingya survivors of trafficking receive ATD in victim shelters.

At the national level, the lack of Standard Operating Procedures (SOPs) on screening processes limit access to protections for
Rohingya.® The Thai government’s signing of a 2019 Memorandum of Understanding on the Determination of Measures and
Approaches Alternatives to Detention of Children in Immigration Detention Centres (MOU-ATD), enables child sensitive approaches
to detention.* In Malaysia, government approval for piloting a small-scale programme to release unaccompanied children from IDCs
took place in 2020, but the programme excludes Rohingya and is currently inactive.*’ In Indonesia, there is meanwhile a cessation
of the detention of refugee and asylum-seeking children.* With approval from the Ministry of Law and Human Rights in Indonesia,
refugees and asylum seekers mostly live outside of IDCs.* In these countries, there is minimal integration of gender-, age-, and ability-
sensitive approaches, to detention. Legal safeguards to review judicial detention decisions are not present in all countries under
national review.*® For further discussion on separate national policy landscapes, please see the National policy and response sections
for Thailand, Indonesia, and Malaysia.
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Distinguishing human smuggling and trafficking

Human smuggling and trafficking are intertwined with irregular migration, exposing Rohingya to risks during their journeys.** UNODC
defines human smuggling as: ‘Various activities - paid for or otherwise compensated by refugees and migrants - that facilitate
irregular migration. These include irregularly crossing international borders and internal checkpoints, as well as providing documents,
transportation,and accommodation.’*?

The UNODC definition for human trafficking is: ‘The recruitment, transportation, transfer, harbouring or receipt of people through
force, fraud or deception, with the aim of exploiting them for profit.*® This is regardless of consent. It also considers recruitment,
transfer, harbouring, or receipt of a child for the purpose as a violation of human trafficking.

There are three main differences between smuggling and trafficking according to The Protocol Against the Smuggling of Migrants by
Land, Sea and Air, supplementing the United Nations Convention against Transnational Crime and the Protocol to Prevent, Suppress
and Punish Trafficking in Persons, especially Women and Children, also known as the Palermo Protocol.** Smuggling entails consent,
typically ends at the point of destination, and is always transnational.® Trafficking, on the other hand, pinpoints the lack of - or change
-in consent. It involves ongoing exploitation of the trafficking victim and can occur within the country of a victim or survivor’s origin.

Human smuggling and trafficking are difficult to differentiate at times, such as in the occurrence of aggravated smuggling which
endangers or degrades the migrant.*® The act of smuggling can become trafficking when a smuggler decides to traffick a migrant
instead.”” Yet, some national actors conflate smuggling and trafficking to justify a harsher position and approach to irregular migration,
while others misunderstand the distinction between the two concepts.®®

Due to its consistency with the Palermo Protocol, the US State Department’s three tier system, under the Trafficking Victims Protection
Reauthorisation Act (TVPA) of 2000 and 2003, functions as a global measurement tool to gauge the extent of government action on
smuggling and trafficking.® ¢ In Tier 1, governments are in full compliance with TVPA’s minimum standards - especially as it relates
to the prevention of, protection against, and prosecution for smuggling and trafficking.®* Tier 2 governments, while not meeting
the standards for full compliance, are making significant efforts to comply. Governments on the Tier 2 Watch List meet the Tier 2
criteria and one of the following: a) The estimated number of victims of severe forms of trafficking is very significant or is significantly
increasing and the country is not taking proportional concrete actions; or b) There is a lack of evidence to suggest an increase in efforts
to combat severe forms of trafficking in persons from the previous year. Tier 3 governments do not fully meet minimum standards and
are not making significant efforts to do s0.% Despite Indonesia and Malaysia in 2007, and Thailand in 2008, passing anti-trafficking
legislation (and subsequent amendments), Indonesia, Thailand, and Malaysia were ranked Tier 2 Watch List, Tier 2, and Tier 3in 2022,
respectively. None of the countries under national review fully comply with TVPA standards for trafficking protection.®
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2.2 Timeline of Regional and National Events

The general timeline of the Rohingya crisis at the regional level since 2000, overlayed with major protection, anti-trafficking, and anti-
smuggling events in Thailand, Indonesia, and Malaysia is in Figure 1 below.

Figure 1. Timeline of key events at regional and national levels.®

64 Myanmar and Bangladesh are abbreviated in the timeline visualization to MM and BD, respectively.



